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EXECUTIVE SUMMARY

Racketeer Influenced and Corrupt Organizations Act (RICO)
Amending the civil provisions of the Racketeer Influenced and Corrupt Organizations Act (RICO) of the 1970 Organized
Crime Control Act has been a major goal of the AICPA since the 99th Congress. RICO permits private parties to sue
for treble damages and attorneys’ fees when those individuals have been injured by a "pattern of racketeering activity"
in certain relationships to an "enterprise." Because such crimes as mail fraud, wire fraud, financial institutions fraud, and
securities fraud are included in the RICO law, many accountants are named as co-defendants in suits arising out of
routine business failures, securities offerings, and other investment disappointments. Civil RICO reform legislation
has not yet been introduced in the 102nd Congress, but it is expected to be introduced again. For further details
see page 4.

Congressional Oversight of the SEC’s Enforcement and the Accounting Profession’s Performance Under the Securities
Laws
During the 99th and 100th Congresses, the Oversight and Investigations Subcommittee of the House Energy and
Commerce Committee conducted 23 hearings focusing on the effectiveness of independent accountants who audit
publicly owned corporations and the performance of the SEC in meeting its responsibilities. In the 101st Congress, a
draft bill by Rep. Ron Wyden (D-OR), which would have reguired auditors to 1) associate themselves with managements’
report on internal controls and 2) report on evidence of material financial fraud or potential financial failure to regulators,
was the focus of an August 1990 hearing at which the AICPA testified. Subsequent to the hearing, Rep. John Dingell,
chairman of the Energy and Commerce Committee, sponsored an amendment to the Omnibus Crime Bill to amend the
Securities Exchange Act of 1934 to strengthen the system for assuring the integrity and reliability of financial reporting
for all publicly-held companies. The amendment was supported by the AICPA and the largest accounting firms. The
amendment, which was adopted by the House, would have required: 1) management and auditor reports on internal
control; 2) specified auditing procedures with respect to identifying related party transactions, detecting illegal acts,
and evaluating ability to continue as a going concern; and 3) notification to the SEC of material illegal acts in
circumstances in which management and the Board of Directors fail to take appropriate remedial action and fail to
comply with a requirement to notify the SEC. The Dingell amendment was passed by the House unanimously, but was
not included in the final Crimes Bill conference report adopted by the Congress. However, it is likely that similar
legislation will be introduced in the 102nd Congress. For further details see page 5.

Legislation to Reform the Deposit Insurance System and Banking Industry
Legislation has been introduced in the House and Senate to reform the federal deposit insurance system and
the banking industry that includes language that would impose various new requirements, some of which may
be inconsistent with generally accepted accounting principles (GAAP) or generally accepted auditing standards
(GAAS), on financial Institutions and their auditors. Hearings are being held by the House of Representatives
and Senate Banking Committees. The AICPA is evaluating the various proposals and will work to assure that
any accounting and auditing provisions are in accordance with GAAP and GAAS, and are practicable and within
the competency of CPAs to perform. For further details see page 6.

POL OIG Reports on Pension Plan Security and ERISA Audits
The Department of Labor (DOL) Office of Inspector General (OIG) has reviewed independent audits of private pension
plans and made several recommendations including 1) Require full-scope audits of all benefit plans under the Employee
Retirement Income Security Act (ERISA); and 2) Require the auditor to undergo a peer review every three years. In
March 1990, the DOL submitted a legislative proposal to Congress which would have repealed limited scope audits and
required an IPA to undergo a peer review every three years. The DOL also considered requiring auditors to test and
report on compliance with ERISA. The AICPA supports the full-scope audit recommendation and is working with the
DOL to ensure that IPA audit work is performed in a thorough manner consistent with the AlCPA’s professional
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standards regarding the responsibility to detect and report errors and irregularities. The AICPA also testified on ERISA
compliance before Congress in June 1990, and recommended that enforcement of present penalties be increased
instead of imposing new penalties and that the Congress must provide the necessary funding to ensure adequate
enforcement. The AICPA emphasized that audits conducted in accordance with generally accepted auditing standards
are not designed to assure compliance with all laws and regulations and that if Congress wants the independent auditor
to expand the scope of work beyond an audit of the financial statements of a covered plan, it must be explicit in what
it requires. At present, the DOL has decided not to pursue requiring ERISA compliance audits and is working with the
AICPA in providing guidance to auditors in the revised AICPA accounting and audit guide for employee benefit plans.
Senators Nancy Kassebaum (R-KS) and Orrin Hatch (R-UT) introduced S. 269, to require full, comprehensive
audits of private pension plans on January 24,1991. S. 269 was co-sponsored by Senators Mark Hatfield (R OR), Dale Bumpers (D-AR), Richard H. Bryan (D-NV), and Jake Garn (R-UT). Legislation requiring peer reviews
is also expected to be introduced. For further details see page 7.

Litigation Reform
Accountants have become popular targets for plaintiffs’ lawyers. Often, the accountants are the only survivors after the
failure of a business and increasing numbers of lawsuits are being brought against them. The AICPA believes it is
essential that reform legislation be enacted to reduce accountants’ legal liability, and will continue to support reforms
in this area. Senator Larry Pressier (R-SD) introduced S. 195 on January 14,1991. The measure would modify
the legal doctrine of Joint and several liability in some civil actions so that the liability for defendants is
proportionate to their degree of fault. For further details see page 8.

Legislation Urging Protection of Volunteers from Liability Exposure
Legislation, H.R. 911, was introduced on February 6,1991 encouraging the individual states to grant immunity
from personal civil liability, under certain circumstances, to volunteers working on behalf of nonprofit
organizations and governmental entities. H.R. 911, the Volunteer Protection Act of 1991, would protect
volunteers who serve on boards of directors of nonprofit organizations and who perform other work for
nonprofit organizations and governmental entities from most types of tort liability. The measure was introduced
by Rep. John Porter (R-IL). For further details see page 9.

Telemarketing Fraud Legislation
During the 101 st Congress, legislation designed to curb telemarketing fraud and other abuses was passed by the Senate
and approved by the House Energy and Commerce Committee, but did not gain final approval. The importance of
teiemarketing legislation from the point of view of the accounting profession is to ensure that the terms are defined
precisely enough so that legitimate businesses using the telephone in routine commercial transactions will not be
subjected to unwarranted exposure to litigation. Imprecise language could result in the federalization of ail common
law fraud claims in commercial litigation. Similar legislation is expected to be introduced in the 102nd Congress.
For further details see page 10.

Investment Advisers Disclosure and Enforcement Act of 1990
The Investment Advisers Disclosure and Enforcement Act of 1990 was introduced in the last Congress by Rep. Rick
Boucher (D-VA), and was aimed at protecting investors from fraud and abuse by financial planners. The bill would have
expanded the definition of "investment adviser" under the Investment Advisers Act of 1940 to include those using the
term "financial planner" or similar terms and narrowed the current exclusion available to accountants under the 1940
Act. Financial planners would have been required to register with the SEC under the 1940 Act and to disclose such
information as their qualifications and sources of income, including investment commissions and brokerage fees. A
private right of action, permitting clients to sue the adviser, would also have been created by the bill, and the fraud
provisions of the 1940 Act would have been expanded by adding new fines and criminal penalties for violations. The
(2)
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AICPA testified in opposition to the measure as it was written at a July 18,1990 hearing conducted by the House Energy
and Commerce Subcommittee on Telecommunications and Finance. The legislation was never voted on by the
Subcommittee and it died at the end of the 101st Congress. However, legislation dealing with investm ent
advisers/financial planners is expected to be introduced in the 102nd Congress. For further details see page 11.

Shift in Workload for CPAs Caused bv TRA '86
The Tax Reform Act of 1986 (TRA ’86) greatly increased the complexity of the Internal Revenue Code and required
trusts, partnerships, S corporations, and persona, service corporations to adopt a calendar year end for tax purposes.
Partnerships, S corporations and personal service corporations were subsequently allowed to retain their fiscal year
ends. However, trusts were required to switch to a calendar year and many other entities also switched to a calendar
year. As a result of the increased complexity in the tax code and the shift in year ends, accounting firms are now
experiencing a workload that is unacceptably heavy from December through May and unacceptably light for the
remainder of the year. The imbalance applies to accounting and auditing clients, as well as tax clients. Some business
owners are now on a calendar year end, despite the fact that the nature of their business might make it more
appropriate for them to use a fiscal year end. The AICPA testified at a House Ways and Means Committee hearing on
February 7,1990 that the workload compression caused by the change in fiscal year ends is one of the main problems
created by TRA ’86. The AICPA supported legislation introduced in the 101st Congress to modify section 444 of the
Revenue Act of 1987. The bills would have allowed taxpayers to elect, re-elect, or modify their existing fiscal year, and
would have allowed taxpayers to elect a fiscal year ending in any month. Joint Tax Committee staff could not assure
the revenue neutrality of the measure and the proposal was not enacted by the 101 st Congress. The AICPA continues
to develop alternative solutions to the workload com pression problem and to w ork tow ards a legislative remedy
in the 102nd Congress. For further details see page 12.

Estate Freezes
Section 2036(c) of the Internal Revenue Code precluded a freeze on the value of an owner’s interest in a family-owned
business at the time the business is passed on to the next generation. Taxpayers and tax practitioners had difficulty
in interpreting section 2036(c), and the AICPA supported its repeal during the 101st Congress. Subsequently, as part
of the budget reconciliation package (Chapter 14), Congress did repeal Section 2036(c). However, it was replaced with
a complex set of valuation guidelines that are only a modest improvement and not a long-term answer to the difficulty
of retaining a family business in the family. The replacement did away with the confiscatory tax on the estate and
substituted a confiscatory tax on the transfer when owners give the business to their children. The IRS is developing
regulations to provide guidance on Chapter 14; the AICPA is preparing comments to subm it to the IRS for its
consideration before issuing these regulations. For further details see page 13.

Additional Tax Issues
Other tax issues on which the AICPA continues to work during the 102nd Congress are tax simplification, pension plan
simplification, and proposed IRS regulations to implement the o n e -c la s s -o f-s to c k requirem ent for S
corporations. During the last Congress, the AICPA submitted a comprehensive package of tax simplification
recommendations to the House Ways and Means Committee and presented testimony before the Committee on the
impact of tax law complexity on taxpayer noncompliance. The Institute supported legislation that would have simplified
the regulation and administration of private pension plans. The AICPA w ill continue Its efforts in the areas o f tax
and pension plan sim plification during the 102nd Congress. With respect to the proposed regulations regarding
the o n e -c la s s -o f-s to c k requirem ent fo r S corporations, the AICPA has subm itted w ritten com m ents to the IRS
and testified at an IRS hearing requesting that the regulations be withdrawn. The Institute also recommended
use o f the ’’roundtable” approach for development o f new regulations. For further details see page 14.
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RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS ACT (RICO)

ISSUE:

Should the civil provisions of RICO be amended to protect routine business activities which are not
connected to "organized crime," "racketeers," or the "mob" from such allegations and litigation?

WHY IT’S
IMPORTANT
TO CPAs:

The Racketeer Influenced and Corrupt Organizations (RICO) Act is the part of the 1970 Organized
Crime Control Act that authorizes private parties injured by a "pattern" of "racketeering activity" to
sue for treble damages and attorneys’ fees. Despite the fact that Congress intended the statute to
be used as a tool to fight organized crime, RICO is commonly used in commercial litigation since the
law includes mail fraud, wire fraud, financial institutions fraud, and securities fraud in its description
of racketeering activities. Increasingly, accountants and other respected businessmen are included
as co-defendants in these cases. The U.S. Supreme Court has twice refused to narrow the scope of
the civil provisions of RICO, ruling that it is the Congress, not the courts that must correct the abuse
of the RICO statute. However, efforts to amend RICO’s civil provisions were unsuccessful in the 99th,
100th, and 101st Congresses.

RECENT
ACTION:

Civil RICO reform legislation has not been introduced in the 102nd Congress. However, we
expect legislation to again be introduced. The bills probably will be similar to the bill approved
by the House Judiciary Committee during the 101st Congress. That bill would have given wide
discretionary latitude to the judge to review and dismiss civil RICO claims at any time prior to final
judgement. The bill also clarified the Congressional intent that civil RICO is an "extraordinary remedy"
aimed at "egregious conduct." Previous RICO reform legislation had focused on limiting recovery to
single damages in most RICO cases, including federal securities and commodities law cases, and
cases where one business sued another business.

AICPA
POSITION:

The AICPA supports Congressional efforts to redirect the RICO statute to its intended purpose of
attacking organized crime, and has been involved in efforts to amend civil RICO since the 99th
Congress.

JURISDICTION:

House Judiciary. Senate Judiciary.

AICPA STAFF
CONTACTS:

B. Z. Lee - Deputy Chairman, Federal Affairs
J. T. Higginbotham - Vice President, Legislative Affairs

(4)

(3/91)

CONGRESSIONAL OVERSIGHT OF THE SEC’s ENFORCEMENT AND THE ACCOUNTING PROFESSION’S
PERFORMANCE UNDER THE SECURITIES LAWS

ISSUE:

Are independent auditors fulfilling their responsibilities relative to audits of publicly owned
corporations?

WHY IT’S
IMPORTANT
TO CPAs:

The accounting profession was the subject of 23 oversight hearings from 1985-1988 that were
conducted by Rep. John Dingell (D-MI), the chairman of the Subcommittee on Oversight and
Investigations of the House Energy and Commerce Committee. The hearings focused on the
effectiveness of independent accountants who audit publicly owned corporations and the performance
of the SEC in meeting its responsibilities. The AICPA testified three times.

RECENT
ACTION:

While the Dingell hearings during the 99th and 100th Congresses explored how well the accounting
profession had performed, attention in the 101st Congress shifted to a consideration of expanding
the auditor’s responsibility. In August 1990, a draft bill by Rep. Ron Wyden (D-OR) served as the
focal point of a hearing by the House Energy and Commerce Telecommunications and Finance
Subcommittee examining the possible expansion of auditor responsibility to, among other things,
detect and report illegal activities. The AICPA testified at the hearing and following it worked with
Members of Congress and staff to develop a legislative proposal that was sponsored by Rep. Dingell
and attached as an amendment to the Omnibus Crime Bill. The amendment to the Securities
Exchange Act of 1934 would have been applicable to all public companies and was designed to
strengthen the system for assuring the integrity and reliability of financial reporting for all publicly held
companies. The amendment was adopted unanimously by the House and would have required: 1)
management and auditor reports on internal control; 2) specified auditing procedures with respect
to identifying related party transactions, detecting illegal acts and evaluating ability to continue as a
going concern; and 3) notification to the SEC of material illegal acts in circumstances where
management and the Board of Directors fail to take appropriate remedial action and fail to comply
with a requirement to notify the SEC. Support of the proposal by the AICPA and major accounting
firms was contingent on all of these key elements being included.
The Senate Crimes Bill did not contain a similar provision and the amendment was not included in
the final compromise Crimes Bill adopted by the 101st Congress. Similar legislation has not been
introduced in the 102nd Congress; however, it is anticipated that interest in auditor
responsibility will continue in this Congress. It is possible that the political atmosphere
created by the savings and loan crisis and the likely reform of the deposit insurance system
and banking industry will see a similar measure applicable to depository institutions.

AICPA
POSITION:

The AICPA supported the Dingell Amendment as a "package" because it was a reasonable and
responsible proposal for addressing public concerns and expectations about the integrity of the
financial reporting process and related auditor involvement, and it was consistent with the role and
private sector status of the profession.
The Institute has an on-going effort aimed at improving audits performed by CPAs and addressing
changes and developments in the market place. It has recently taken a number of steps to enhance
the effectiveness of independent audits. The AICPA will continue its work to assure that any
legislative proposals introduced are within the competency of auditors to perform and consistent with
auditing literature.

JURISDICTION:

House Energy and Commerce. Senate Banking, Housing and Urban Affairs.

AICPA STAFF
CONTACTS:

B. Z. Lee - Deputy Chairman, Federal Affairs
J. F. Moraglio - Vice President, Federal Government Division
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LEGISLATION TO REFORM THE DEPOSIT INSURANCE SYSTEM AND BANKING INDUSTRY

ISSUE:

Should legislation to reform the federal deposit insurance system and the banking industry
include accounting and auditing provisions that may be inconsistent with existing standards
and/or change auditor responsibilities?

WHY IT’S
IMPORTANT
TO CPAs:

Legislation introduced in the House and Senate to reform the federal deposit insurance
system and the banking industry includes language that would impose various new
requirements, some of which may be inconsistent with generally accepted accounting
principles (GAAP) or generally accepted auditing standards (GAAS), on financial institutions
and their auditors.

RECENT
ACTION:

In the House of Representatives, H.R. 6, legislation to reform the deposit insurance system,
was introduced on January 3,1991 by Rep. Henry Gonzalez (D-TX), the chairman of the House
Banking, Finance and Urban Affairs Committee. The House Banking Committee held a hearing
on deposit insurance reform on February 27, 1991; the Banking Subcommittee on Financial
Institutions Supervision, Regulation, and insurance began a series of hearings on February
28. The Subcommittee held two days of hearings on March 13 and 14 and additional hearings
are expected.
In the Senate, S. 543, the Comprehensive Deposit insurance Reform and Taxpayer Protection
Act of 1991, was introduced on March 5, 1991 by Senator Donald W. Riegie (D-Mi), the
chairman of the Senate Banking, Housing and Urban Affairs Committee. S. 543 was co
sponsored by Senators Christopher Dodd (D-CT) and Timothy Wirth (D-CO), who also are
members of the Banking Committee. The Senate Banking Committee began hearings on
February 26, 1991 and held additional hearings on March 5, 7, and 12. Further hearings are
also expected to be held.
The Bush Administration released a Treasury Department proposal for restructuring the
financial services industry and the deposit insurance system on February 5, 1991. The
proposal is being considered by the House and Senate Banking Committees during their
hearings on deposit insurance and banking industry reform.

AICPA
POSITION:

The AICPA is evaluating the various proposals and will work to assure that any accounting and
auditing provisions adopted are in accordance with GAAP and GAAS, and are practicable and
within the competency of CPAs to perform.

JURISDICTION: House Banking, Finance and Urban Affairs. Senate Banking, Housing and Urban Affairs.

AICPA
CONTACTS:

J. T. Higginbotham - Vice President, Legislative Affairs
J. F. Moraglio - Vice President, Federal Government Division

(6)

(3/91)

POL OIG REPORTS ON PENSION PLAN SECURITY AND ERISA AUDITS

ISSUE:

The adequacy of the current scope of audits of pension plans.

WHY IT’S
IMPORTANT
TO CPAs:

Currently, under the Employee Retirement Income Security Act of 1974 (ERISA), pension fund
managers can instruct outside auditors not to examine assets held in government regulated entities,
such as banks or insurance companies. That can and does result in many funds receiving limitedscope audits. At present, in about half of the required ERISA audits, plan administrators exercise the
authority granted them to limit the scope of the audit.
The Department of Labor’s (DOL) Office of Inspector General (OIG) has issued three reports
concerning independent audits of private pension plans. The first report, issued in December 1987,
was based on a review of information of selected ERISA plans and identified some audit and reporting
deficiencies. The second report, the Inspector General’s Semiannual Report to Congress for the
period ending March 31, 1989, advocated stricter standards and expanded responsibilities for
independent qualified public accountants (IPAs) and questioned the adequacy of audit reports by
IPAs on private pension plans. The report also questioned the DOL’s oversightof pension plan assets
and said that an unknown portion of those assets may be at risk. The third DOL OIG report, released
in November 1989, found some of the audits reviewed did not comply with one or more auditing
standards.

RECENT
ACTION:

Senators Nancy Kassebaum (R-KS) and Orrin G. Hatch (R-UT) introduced S. 269, which would
require full, com prehensive audits o f private pension plans, on January 24,1991. S. 269 is co
sponsored by Senators Mark Hatfield (R-OR), Dale Bumpers (D-AR), Richard H. Bryan (D-NV),
and Jake Garn (R-UT). Similar legislation has not been introduced in the House of
Representatives.
During the 101st Congress, legislation was proposed by the DOL to repeal the limited scope audit
exemption and require that an IPA obtain a peer review every three years. It is expected that
legislation w ill be introduced in the 102nd Congress requiring peer reviews. The DOL had also
considered requiring auditors to test and report on compliance with ERISA. Instead, the DOL decided
to work with the AICPA in providing guidance to auditors in the revised AICPA accounting and audit
guide for employee benefits plans.

AICPA
POSITION:

The AICPA has been an active advocate of full scope audits since 1978 because of our belief that
thorough audits, coupled with meaningful regulation, can help assure the integrity of the private
pension plan system for future beneficiaries. The AICPA has worked with DOL representatives since
the 1987 report was released in order to address the matters discussed in the report, and to revise
the Institute’s Audit and Accounting Guide, Audits of Employee Benefit Plans.
The AICPA testified at three Congressional hearings during the 101st Congress. In June 1990
testimony, the AICPA recommended that instead of imposing new penalties, enforcement of present
penalties be intensified, and the Congress provide adequate funding to vigorously enforce present
rules. The AICPA emphasized that audits conducted in accordance with generally accepted auditing
standards are not designed to assure compliance with all legislative and regulatory requirements. If
the Congress wishes the auditor to expand the scope of work beyond an audit of the financial
statements of a covered plan and include a report on compliance with certain laws and regulations,
the AiCPA said it would work with DOL to accomplish that goal, but the DOL and Congress must be
explicit in what is to be required. The AICPA also called for roundtable discussions between all
involved parties to help ensure adequate ERISA enforcement.

JURISDICTION:

House Government Operations. Senate Governmental Affairs.

AICPA STAFF
CONTACTS:

J. F. Moraglio - Vice President, Federal Government Division
I. A. MacKay - Director, Federal Government Division
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LITIGATION REFORM

ISSUE:

Should Congress enact legislation that would reform the legal/judicial system environment, which
allows protracted and unrelenting exposure to litigation and unlimited liability?

WHY IT’S
IMPORTANT
TO CPAs:

In our litigious society, accountants have become easy targets for plaintiffs when the accountants are
the only survivors after the failure of a business. The Accountants’ Legal Liability Subcommittee of
the AICPA Government Affairs Committee has been charged with the responsibility of identifying ways
to reduce our liability exposure. For the last three years, the Subcommittee has directed much of its
attention to the various liability efforts within the states. On the federal level, it has focused on the
civil RICO reform effort, liability reform, and containment of new sources for liability exposure.

RECENT
ACTION:

S. 195, the Joint and Several Liability Reform Act of 1991, was introduced on January 14,1991
by Senator Larry Pressler (R-SD). The measure would modify the legal doctrine of joint and
several liability in some civil actions so that the liability for defendants would be several only,
thereby causing parties to pay in proportion to their degree of fault.

AICPA
POSITION:

The AICPA believes the chief cause of the liability crisis is a judicial system which has become
dangerously out of balance as the result of a trend of expanding liability. We recognize that legitimate
grievances require adequate redress, but fairness demands equity for the defendant as well as the
plaintiff. Such equity is now lacking in the system, and the balance must be restored.
The AICPA has identified five principal areas in need of legislative reform:
o ProDortionate Liabilitv. The most significant area in need of reform is the replacement of the
prevailing rule of "joint and several" liability with "several" liability alone, in federal and state actions
predicated on negligence, which would protect a defendant from paying more than his
proportionate share of the claimant’s loss relative to other responsible persons.
o Suits bv Third Parties - The Privitv Rule. The second taraet area for reform is the Dromotion of
adherence to the privity rule as a means of countering the growing tendency to extend
accountants’ exposure to liability for negligence to an unlimited number of unknown third parties
with whom the accountant has no contractual or other relationship.
o Racketeer Influenced and Corrupt Organizations Act (RICO). Please see the RICO issue section
of the Digest (page 4).
o Costs and Frivolous Suits. Another Drime concern is deterrence of the increasing numbers of
frivolous suits and attorneys’ fees arrangements that provide incentives for the plaintiffs’ bar to
file lawsuits regardless of merit.
o Aiding and Abetting Liabilitv. The AICPA also believes there is a need to clarify the scienter
or knowledge standard by which auditors may be held secondarily liable for aiding and abetting
a violation of law by those who are primarily responsible. Specifically, the AICPA supports
legislative reforms to require a finding of actual knowledge by the CPA of the primary party’s
wrongdoing.

JURISDICTION:

House Judiciary. Senate Judiciary.

AICPA STAFF
CONTACTS:

J. T. Higginbotham - Vice President, Legislative Affairs
P. V. Geoghan - Assistant General Counsel
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LEGISLATION URGING PROTECTION OF VOLUNTEERS FROM LIABILITY EXPOSURE

ISSUE:

Should the Congress adopt legislation urging the Individual states to enact changes in their
laws to protect volunteers from most types of civil liability?

WHY ITS
IMPORTANT
TO CPAs:

Individuals, Including CPAs, their employees, and state society executives and their staffs,
frequently serve as volunteers on boards of directors for nonprofit organizations, as well as
perform other volunteer work for nonprofit organizations and governmental entities. In some
instances, serving in these positions may place volunteers' personal assets at risk for liability
actions brought against the organizations they serve.

RECENT
ACTION:

Rep. John Porter (R—IL) Introduced H.R. 911 on February 6, 1991. The bill, the Volunteer
Protection Act of 1991, encourages the states to grant Immunity from personal civil liability,
under certain circumstances, to volunteers working on behalf of nonprofit organizations and
governmental entities.
Certain exceptions are listed in the bill that states may want to impose In the granting of
liability protection, as follows:
o The organization or entity must adhere to risk management procedures, including
mandatory training of volunteers;
o The organization or entity shall be liable for the acts of omissions of its volunteers to the
same extent as an employer is liable, under the laws of that state, for the acts or omissions
of its employees;
o The protection from liability does not apply if the volunteer was operating a motor vehicle
or was operating a vessel, aircraft, or other vehicle for which a pilot’s license is required;
o The protection from liability does not apply in the case of a suit brought by an appropriate
officer of a state or local government to enforce a federal, state, or local law;
o The protection from liability shall apply only if the organization or entity provides a
financially secure source of recovery for Individuals who suffer injury as a result of actions
taken by a volunteer on behalf of the organization or entity. A financially secure source of
recovery may be an insurance policy within specified limits, comparable coverage from a
risk pooling mechanism, equivalent assets, or alternative arrangements that satisfy the state
that the entity will be able to pay for losses up to a specified amount. Separate standards
for different types of liability exposure may be specified.
H.R. 911 defines "volunteer” as a person performing services for a nonprofit organization or
a governmental entity who does not receive compensation for those services, although the
volunteer may be reimbursed for actual expenses or honoraria not to exceed $300 annually for
government service, and includes those individuals serving as a director, officer, trustee, or
direct service volunteer. "Nonprofit organization” is defined by the measure as meaning any
organization described in section 501(c) of the Internal Revenue Code of 1986 and exempt from
tax under section 501(a) of the Code.
Similar legislation has not been introduced In the Senate.

AICPA
POSITION:

The AICPA supports H.R. 911.

JURISDICTION: House Judiciary and Ways and Means. Senate Judiciary and Finance.
AICPA STAFF
CONTACT:

J. T. Higginbotham - Vice President, Legislative Affairs
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TELEMARKETING FRAUD LEGISLATION

ISSUE:

Whether Congress, in seeking to combat "telemarketing fraud," should carefully craft legislation to
ensure that any new law that creates a federal "private right of action" does not become a vehicle for
federalizing all common law fraud claims in litigation arising from business disputes?

WHY IT’S
IMPORTANT
TO CPAs:

Legislation designed to curb telemarketing fraud that was introduced in the House and Senate during
the 101st Congress included such broad definitions of "telemarketing" that CPAs and other legitimate
businesses could have been covered. The House bill directed the Federal Trade Commission (FTC)
to issue rules governing telemarketing activities and included a provision permitting individuals
meeting a $50,000 threshold to bring suits against entities engaging in telemarketing fraud or
dishonest acts or practices. The Senate bill defined "telemarketing" in such a way that it would have
encompassed the activities of CPAs who use the telephone in the course of engaging in routine
business transactions, including the solicitation of business. The Senate bill also included a $50,000
threshold for bringing civil suits and a "privity" clause which would have limited private rights of action
in telemarketing fraud cases to persons "who actually purchased goods or services, or paid or (are)
obligated to pay for goods or services."

RECENT
ACTION:

The 101 st Congress adjourned without completing action on telemarketing fraud legislation. However,
the definition of "telemarketing" in the House bill was amended so that "telemarketing" would not
include any sales transaction where there was a face-to-face meeting, prior to the consummation of
the sale, between the seller of services or his agent and the purchaser or his agent, even if the
telephone was otherwise used to initiate, pursue, or consummate the sales transactions. Therefore,
no basis for litigation would exist so long as each specific individual sale or service transaction of
CPAs included at least one meeting in person with representatives of the potential client, because
such specific services subsequently would not be considered as being sold through telemarketing.
The House bill also included the $50,000 threshold and an amendment exempting the securities
industry from coverage, as well as investment advice related to securities which is offered by any
investment adviser, as defined by the Investment Advisers Act of 1940 or the Investment Company
Act of 1940. Telemarketing fraud legislation is expected to be reintroduced in the 102nd
Congress.

AICPA
POSITION:

The AICPA supports efforts to ensure that the terms used in any federal telemarketing fraud legislation
are not so broad that the statute could be construed to cover the activities of legitimate businesses
that use the telephone in the course of engaging in routine business transactions. The AICPA noted
its concern about the broad application of the House bill, as it was originally drafted, and urged that
the measure be amended so that it effectively addressed true telemarketing fraud. The AICPA also
worked to amend the Senate bill.

JURISDICTION:

House Energy and Commerce. Senate Commerce, Science and Transportation.

AICPA STAFF
CONTACTS:

B. Z. Lee - Deputy Chairman, Federal Affairs
J. T. Higginbotham - Vice President, Legislative Affairs
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INVESTMENT ADVISERS DISCLOSURE AND ENFORCEMENT ACT OF 1990

ISSUE:

In trying to impose stiff sanctions on those "financial planners" who operate unethically and/or
fraudulently, should the Investment Advisers Act of 1940 be amended to limit the professional’s
(attorney, accountant, engineer, teacher) incidental activity exemption, require all who hold themselves
out as "financial planners" to register as investment advisers, create a private right of action which
would expand liability, and increase administrative sanctions and penalties for the entire financial
planner/investment adviser community?

WHY IT’S
IMPORTANT
TO CPAs:

Legislation introduced in the 101st Congress by Rep. Rick Boucher (D-VA) would have: 1) expanded
the definition of "investment adviser" under the Investment Advisers Act of 1940 to include all those,
including accountants, using the term "financial planner" or similar terms; 2) narrowed the current
exclusion available to accountants under the Advisers Act; and 3) created a private right of action
under the Advisers Act permitting clients to sue the adviser.
The bill would have required financial planners to register with the SEC under the 1940 Act and
disclose such information as their qualifications and sources of income, including investment
commissions and brokerage fees. The bill also would have expanded the fraud provisions of the 1940
Act adding new fines and criminal penalties for violations.

RECENT
ACTION:

A hearing on the measure was held in July 1990 by the House Energy and Commerce Subcommittee
on Telecommunications and Finance. The AICPA testified at the hearing.
The 101st Congress adjourned without further action being taken in the House and a similar measure
was never introduced in the Senate. However, sim ilar legislation is expected to be reintroduced
in the 102nd Congress.

AICPA
POSITION:

The AICPA opposed the Boucher bill as written, and testified against it at the July hearing. The AICPA
testified that any new regulation should be directed toward those who engage in the type of activities
that most frequently lead to fraud and abuse. Documented abuses are centered in the sale of
investment products and by individuals who control client funds. No need has been demonstrated
to regulate CPA financial planners who do not give specific investment advice, sell investment
products or take custody of client funds.

JURISDICTION:

House Energy and Commerce. Senate Banking, Housing and Urban Affairs.

AICPA STAFF
CONTACT:

J. T. Higginbotham - Vice President, Legislative Affairs
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SHIFT IN WORKLOAD FOR CPAs CAUSED BY TRA ’86

ISSUE:

Should the law be modified to ease the shift in workload that taxpayers and their tax advisers are
experiencing as a result of the Tax Reform Act of 1986 (TRA ’86) and the switch from fiscal years to
calendar years?

WHY IT’S
IMPORTANT
TO CPAs:

TRA ’86 greatly increased the complexity of the Internal Revenue Code and required trusts,
partnerships, S corporations and personal service corporations to adopt a calendar year-end for
tax purposes. Ultimately, as a result of an all-out effort by thousands of CPAs throughout the nation,
TRA ’86 was modified by section 444 of the Revenue Act of 1987 to permit retention or adoption of
fiscal years for partnerships, S corporations, and personal service corporations. Trusts, however,
were required to adopt a calendar year, and many other entities also switched to a calendar year.
The change to the calendar year by so many firms’ clients, coupled with the fact that firms now must
spend more time with each client because of the increased complexity of the law, has resulted in a
workload that is unacceptably heavy from December through May and unacceptably light during the
remainder of the year. The workload imbalance applies not only in the tax area, but also in the areas
of accounting and auditing. Firms with accounting and auditing clients face an imbalance because
financial statements and audit reports are typically due within 90 days after year end. Some business
owners have been adversely impacted because they are now on a calendar year end, although the
nature of their business would make it more appropriate for them to use a fiscal year end.

RECENT
ACTION:

Legislation was introduced during the 101 st Congress in the House and Senate to modify section 444.
The bills would have allowed partnerships, S corporations, and personal service corporations to elect,
re-elect, or modify their existing fiscal year election, and would have allowed taxpayers to elect a fiscal
year ending in any month. The introduction of the measures followed three days of hearings by the
House Ways and Means Committee on the impact, effectiveness, and fairness of TRA ’86. The
hearings were held on February 7 and 8 and March 5, 1990.
It appeared likely that the proposal would be included as a part of the budget reconciliation package.
However, the Joint Tax Committee staff could not assure the revenue neutrality of the proposal and
it was dropped from the budget reconciliation package enacted by the 101st Congress.

AICPA
POSITION:

The AICPA supported the bills introduced in the 101st Congress. AICPA representatives worked for
months with the Ways and Means and Senate Finance Committees to liberalize and simplify section
444. The AICPA testified at the February 7 hearing that the workload compression caused by the
change in fiscal year ends was one of the main problems created by TRA ’86. The AICPA continues
to develop alternative solutions to the workload compression problem and to work towards a
legislative remedy in the 102nd Congress.

JURISDICTION:

House Ways and Means. Senate Finance.

AICPA STAFF
CONTACTS:

D. H. Skadden - Vice President, Federal Taxation Division
C. B. Ferguson - Technical Manager, Federal Taxation Division
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ESTATE FREEZES

ISSUE:

Should Congress enact legislation to allow a "freeze" of estate values in order to facilitate the transfer
of family-owned business from one generation to another?

WHY IT’S
IMPORTANT
TO CPAs:

Taxpayers and tax practitioners experienced significant difficulties in interpreting Internal Revenue
Code section 2036(c), concerning estate freezes, enacted by the Congress in 1987. The confusion
was compounded by the fact that the IRS did not issue interpretive guidance until September 1989
when Notice 89-99 was released.
An estate freeze is an estate planning technique by which family businesses are transferred to the
next generation. The effect of an estate freeze is to freeze the value of one generation’s interest in
a family-owned business. In a typical estate freeze, the business would be recapitalized by the owner
taking most of the current value of the business in the form of preferred stock and children or
grandchildren being given common stock. Gift taxes are paid on the value of the stock given to the
children or grandchildren at the time of the recapitalization. The IRS encountered abuses by certain
owners concerning undervaluation of assets in order to escape the transfer tax system. Section
2036(c) was enacted in an effort to correct the valuation problems. It precludes a freeze of the value
of the owner’s interest at the time the business is passed on to the next generation, and therefore,
the entire value of a family business could be included in the owner’s estate.

RECENT
ACTION:

Section 2036(c) was repealed by the 101st Congress as part of the budget reconciliation package.
However, it was replaced with a complex set of valuation guidelines (Chapter 14 of the budget
reconciliation bill) that are only a modest improvement, and not a long-term answer, to the difficulty
of retaining a business in the family. The replacement did away with the confiscatory tax on the
estate and substituted a confiscatory tax on the transfer when owners give the business to their
children.
The Internal Revenue Service (IRS) is developing regulations to provide guidance on Chapter
14; the regulations are expected to be proposed fo r comment later this year. The AICPA is
preparing comments to subm it to the IRS for its consideration before issuing these regulations.

AICPA
POSITION:

The AICPA testified three times during the 101st Congress at Congressional hearings in support of
repealing section 2036(c). The AICPA also submitted technical recommendations to the Ways and
Means Committee, including that the valuation formula be made an elective safe harbor. In addition,
the AICPA suggested to House Ways and Means Committee Chairman Dan Rostenkowski (D-IL) that
roundtable discussions on estate freezes be held with various organizations, the IRS, Department of
Treasury and staff of the Ways and Means Committee.

JURISDICTION:

House Ways and Means. Senate Finance.

AICPA STAFF
CONTACTS:

D. H. Skadden - Vice President, Federal Taxation Division
L M. Bonner - Technical Manager, Federal Taxation Division
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ADDITIONAL TAX ISSUES

o TAX SIMPLIFICATION:
During the 1O1st Congress, the AICPA Tax Division’s Tax Simplification Committee actively promoted an enhanced
awareness of the need to consider simplification in future tax legislative and regulatory activity, identified specific areas
in existing tax law in need of simplification, and worked with Congress and the Treasury on the implementation of
simplification proposals.
Specifically, the AICPA testified before Congress about the impact of tax law complexity on taxpayer noncompliance,
submitted a comprehensive package of tax simplification recommendations to the House Ways and Means Committee
in response to Committee Chairman Dan Rostenkowski’s (D-IL) "major tax simplification study," made recommendations
about the tax simplification proposals listed in the Ways and Means Committee’s June 1990 compilation of the proposals
it received, and delivered over 10,000 letters from accountants nationwide addressed to Chairman Rostenkowski calling
for an end to "crazy" tax law. In addition, the AICPA Tax Division sponsored, in conjunction with the American Bar
Association Section of Taxation, the January 1990 Invitational Conference on Reduction of Income Tax Complexity.
One of the AlCPA’s specific recommendations relating to tax simplification concerned inventory capitalization. The
AICPA recommended that the small businesses which must deal with the uniform capitalization of inventory be permitted
to elect to use a percentage table which would approximate the complex calculations contained in current law. Another
suggestion was to permit taxpayers who have complied with UNICAP rules to make an election to continue to use the
capitalization rate they have developed. In many cases, the cost to comply with the detailed calculations exceeds the
tax resulting from the new inventory rules. This conclusion was confirmed by the UNICAP survey prepared by the
AICPA Inventory Simplification Task Force. The survey was conducted to accumulate data on the cost of compliance
with these new rules. Currently, an AICPA Simplification Task Force is using the survey results to formulate specific
simplification recommendations to present to the Department of the Treasury.
The AICPA plans to continue its efforts to educate the Congress and the public about the problem s caused by
the com plexity in the tax code by launching a public awareness campaign. The Ways and Means Committee
staff is currently drafting a tax sim plification proposal to be introduced in the late spring or early summer.
Hearings on the proposal are expected to follow its introduction.
The AICPA Tax Simplification Committee is seeking additional ideas for simplifying the tax law, as w ell as examples
from practitioners o f how com plexity is hurting average taxpayers. The Tax Division w ould like to be able to
include real life examples In Congressional testim ony to help direct attention to this growing problem.
Individuals should send any ideas or examples to: Tax Simplification Ideas, AICPA, 1455 Pennsylvania Ave., N.W.,
Washington, D.C. 20004. AICPA staff contacts are D. H. Skadden and C. B. Ferguson.

o PENSION PLAN SIMPLIFICATION:
The Employee Benefits Simplification Act was introduced in the House of Representatives and Senate during the 101st
Congress and would have simplified the regulation and administration of private pension plans. The bills were
introduced by Senator David Pryor (D-AR) and Rep. Rod Chandler (R-WA). The AICPA testified on the Senate bill at
an August 3, 1990 hearing, which was conducted by the Senate Finance Subcommittee on Private Retirement Plans
and Oversight of the IRS. The AICPA said the bill is a "positive first step in the process of simplifying the tax rules
governing qualified retirement plans." The AICPA also pledged its continuing support to simplifying private pension rules
and wrote to all members of Congress endorsing the legislation. The 101st Congress adjourned without acting on the
proposals. Similar legislation is likely to be reintroduced in the 102nd Congress. AICPA staff contacts are D. H.
Skadden and L. A. Winton.
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O S CORPORATION ONE-CLASS-OF-STOCK PROPOSED REGULATIONS
On October 5,1990, the IRS issued proposed regulations regarding the one-class-of-stock requirement for S
corporations. The rules have met with considerable opposition from taxpayers and practitioners alike. Under
Internal Revenue Code section 1361, an S corporation is permitted to have only one class of stock. The
proposed regulations which Interpret this requirement are very harsh, especially with regard to non pro rata
distributions and debt treated as equity. On February 12,1991, the problems were alleviated somewhat by the
IRS’ announcement that the regulations will be applied prospectively only, not retroactive to 1983 as originally
Intended.
The AICPA submitted written comments to the IRS on January 3,1991, which state that the proposed regulations
are contrary to clear Congressional intent (expressed in the Subchapter S Revision Act of 1982) to eliminate
unnecessary traps and to provide stability for S corporation elections. Because of their enormous adverse
consequences, we requested that the proposed regulations be withdrawn. We recommended use of the
"roundtable” approach for development of new regulations. The AICPA reiterated these points and provided
Illustrative examples In testimony at the public hearing on February 15, 1991. We will continue to pursue
withdrawal of the proposed regulations through communications with government officials. AICPA staff contacts
are D. H. Skadden and P. M. Hale.
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OTHER ISSUES

Some of the other legislative, regulatory, and tax issues that the AICPA is monitoring include:

o Cash versus accrual method of accounting for tax purposes
o Pending SEC releases to require aii independent accountants to undergo periodic peer review and
management’s reports on internal control
o Comprehensive review by the SEC Chief Accountant’s Office of the SEC’s independence rules
applicable to accountants
o Acceptability in financial statements of an accounting standard permitting the return of a
nonaccrual loan to accrual status after a partial charge-off
o Quality of audits of federal financial assistance
o European Community Common Market Trade Agreement EURO (1992)
o Federal regulatory authority over insurance industry
o Reform of civil justice procedures in federal courts under provisions of the CM Justice Reform Act
o Civil rights legislation
o GAAP/RAP issues
o Mark to market - GAAP issues
o Real estate appraisal legislation and regulation
o Consultant registration and certification
o Capital gains tax proposals
o Legislation to establish a tax preparer’s privilege
o Tax options for revenue enhancement
o Passive activity loss rules
o Unrelated Business Income Tax (UBIT)
o Deferral or disallowance of deduction for intangibles

If you would like additional details on any of these issues, please contact our office.
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AICPA PROFILE

HISTORY
The American Institute of Certified Public Accountants (AICPA) was founded in 1887. Its creation marked
the emergence of accountancy as a profession, distinguished by Its educational requirements, high
professional standards, strict code of professional ethics, licensing status, and commitment to serving the
public interest.
The AICPA is the national professional association of certified public accountants in the United States.
Members are CPAs from every state and territory of the United States, and the District of Columbia.
Currently, there are approximately 300,000 members. Approximately 46 percent of those members are in
public practice, and the other 54 percent include members working In industry, education, government, and
other various categories.

OBJECTIVES
In Its continuing effort to serve the public interest, the Institute creates and grades the Uniform CPA
Examination, develops auditing standards, upholds the Code of Professional Ethics, provides continuing
professional education and contributes technical advice to government and to private sector rule-making
bodies in areas such as accounting standards, taxation, banking and thrifts.

LEADERSHIP
The Chairman of the AICPA Board of Directors is elected from the membership and serves a one-year term.
Thomas W. Rimerman of Menlo Park, CA is Chairman of the AICPA.
Philip B. Chenok, CPA, is the President and Chief Executive Officer of the AICPA. Bernard Z. Lee, CPA, is
Deputy Chairman - Federal Affairs.
The AICPA Council is the association’s policy-making governing body. Its 260 members represent every
state and U.S. territory. The Council meets twice a year.
The Board of Directors acts as the executive committee of Council, directing Institute activities between
Council meetings. The 21 member Board of Directors includes 3 public members, all of whom are lawyers
and 2 of whom are former SEC officials. The Board meets five times a year.
The AICPA has a permanent staff of nearly 700 and a budget of $104 million. The work of the AICPA is
done primarily by its volunteer members serving on approximately 130 boards, committees, and
subcommittees.

